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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).)   

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY ZOOM, PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER 

ABOVE. 

Zoom link- 

https://contracosta-courts-

ca.zoomgov.com/j/1617944321?pwd=aUlJaUhObTd2cE4xUlc2d0VQLzVPUT09 

Meeting ID: 161 794 4321 

Passcode: 135787 

 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00928 
CASE NAME:  JORGEN O. VINDUM AND CAROLYN D. VINDUM, VS. SAFECO INSURANCE COMPANY 
OF AMERICA, 
 *HEARING ON MOTION IN RE:  FOR JUDGMENT ON THE PLEADINGS  
FILED BY: SAFECO INSURANCE COMPANY OF AMERICA, 
*TENTATIVE RULING:* 
 

Before the Court is a motion for judgment on the pleadings by defendant Mandy Esrock. For the 

reasons stated, the motion is granted, with leave to amend, as set forth in this ruling. 

https://contracosta-courts-ca.zoomgov.com/j/1617944321?pwd=aUlJaUhObTd2cE4xUlc2d0VQLzVPUT09
https://contracosta-courts-ca.zoomgov.com/j/1617944321?pwd=aUlJaUhObTd2cE4xUlc2d0VQLzVPUT09
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Background 

Plaintiffs Jorgen Vindum and Carolyn Vindum as Trustees of the Vindum Family Trust ("Vindums" or 

"Plaintiffs") allege their residence in San Ramon was destroyed by a fire in December 2020. (Compl. 

¶¶ 1, 6, 10.) Safeco Insurance Company of America ("Safeco") is Plaintiffs' insurer under a policy that 

insured the residence for loss caused by fire. (Compl. ¶¶ 1, 9-13.)  

Plaintiffs allege causes of action for breach of contract (1st C/A), breach of the implied covenant of 

good faith and fair dealing (2nd C/A), and declaratory relief (3rd C/A). Moving party Mandy Esrock is 

named as a defendant in the Complaint and is alleged to be an agent and employee of Safeco with 

the title Sr. Large Loss Field Claims Resolution Specialist II. (Compl. ¶ 15, p. 3, ll. 24-25.)  

Standards Governing Motion for Judgment on the Pleadings 

Code of Civil Procedure section 438 permits a defendant to move for judgment on the pleadings on 

the ground that the complaint does not state facts sufficient to constitute a cause of action against 

the defendant, the ground relied on by Esrock. (Code Civ. Proc. §§ 438(b)(1) and 438(c)(1)(B)(ii).) 

Stoops v. Abbassi (2002) 100 Cal.App.4th 644, 650 ["Such motion may be made on the same ground 

as those supporting a general demurrer, i.e., that the pleading at issue fails to state facts sufficient to 

constitute a legally cognizable claim or defense. [Citation omitted.]"].) The legal standards for 

determination of a motion for judgment on the pleadings are similar to the standards for 

determination of a demurrer. (Eckler v. Neutrogena Corp. (2015) 238 Cal.App.4th 433, 439.) The 

grounds for judgment on the pleadings "shall appear on the face of the challenged pleading or from 

any matter of which the court is required to take judicial notice." (Code Civ. Proc. § 438(d).)  

As in the case of a demurrer, the Court accepts all factual allegations of the complaint and "gives 

them a liberal construction." (Gerawan Farming, Inc. v. Lyon (2000) 24 Cal.4th 468, 515-16.) "If the 

complaint states a cause of action under any theory, regardless of the title under which the factual 

basis for relief is stated, that aspect of the complaint is good against a demurrer." (Quelimane Co. v. 

Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

Further, "If the motion for judgment on the pleadings is granted, leave to amend must be granted 

unless the defect cannot be cured by amendment." (Hudson v. County of Los Angeles (2014) 232 

Cal.App.4th 392, 408 [emphasis added, citing Baughman v. State of California (1995) 38 Cal.App.4th 

182, 187].) " 'There is a policy of great liberality in permitting amendments to the pleadings at any 

stage of the proceeding. . . . Thus, under this state's liberal rules of pleading, 'the right of a party to 

amend to correct inadvertent misstatements of facts or erroneous allegations of terms cannot be 

denied.' [Citation omitted.]" (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945 [quoting, among 

other authorities, Blakey v. Superior Court (1984) 153 Cal. App.3d 101, 107].) 

Preliminary Issue on Meet and Confer Requirement 

A motion for judgment on the pleadings, like motions to strike and demurrers, requires that the party 

filing the motion to meet and confer in person or by telephone with the opposing party at least five 
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days prior to filing the motion to try to resolve the objections to the pleading before seeking Court 

intervention. (Code Civ. Proc. § 439(a)(1)-(4); Code Civ. Proc. § 435.5(a)(1)-(4); Code Civ. Proc. § 

430.41(a)(1)-(4).) The moving party is required to file a declaration with the motion attesting to the 

manner in which the parties met and conferred and their inability to resolve the issues in dispute. If 

the parties are not able to meet and confer at least five days prior to the date for filing the motion, 

the moving party may obtain an automatic, 30-day extension for filing the motion by filing a 

declaration under penalty of perjury "that a good faith attempt to meet and confer was made and 

explaining the reasons why the parties could not meet and confer." (Code Civ. Proc. § 439(a)(2).) 

While the Court's determination that the meet and confer was insufficient is not a ground for granting 

or denying the motion (Code Civ. Proc. § 439(a)(4)), the Court may continue the hearing on the 

motion so that the parties can meet and confer in accordance with the statute before the Court will 

consider the motion, among other alternatives for noncompliance with the statute's requirements.  

The motion is not supported by a meet and confer declaration by the moving party. However, the 

opposition indicates there was an attempt to meet and confer before the motion was filed, and those 

efforts failed. Under the circumstances, the Court will consider the motion on its merits. The parties 

are advised the Court expects proper compliance with the meet and confer requirements of the 

statutes in any future proceedings and that failure to comply will result in a delay in the hearing or 

other action by the Court within its proper exercise of discretion.  

Analysis 

Esrock moves for judgment on the pleadings on two primary grounds. First, she argues that the 

Complaint, despite naming her as a defendant, alleges no causes of action against her. Second, she 

argues that Plaintiffs cannot as a matter of law state causes of action against her for breach of 

contract or breach of the implied covenant of good faith and fair dealing because she is not a party to 

the insurance contract on which those claims are based, and the claim for declaratory relief against 

her fails for the same reason because it is derivative of the other two claims for breach. The Court 

agrees. 

A. Complaint on Its Face Fails to State Any Cause of Action Against Esrock in the Three 

Causes of Action Alleged 

As the Complaint is required to do under California Rule of Court 2.112, the Complaint identifies in 

each cause of action the "party or parties to whom it is directed (e.g., 'against defendant Smith')." 

(Cal. R. Ct. Rule 2.112 subpart (4).) Each of the three causes of action lists under the cause of action 

that the cause of action is asserted "Against Safeco" and various Doe defendants. (Compl. p. 7, ll. 1-2 

and 20-21, p. 8, ll. 20-21.) None of the three causes of action identifies Esrock as a party against 

whom the cause of action is alleged.  

The substantive allegations of the three causes of action similarly only allege that "Safeco breached" 

its agreement with Plaintiffs (¶ 25), that "Safeco breached the implied covenant" (¶ 31), that "Safeco 
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failed to make prompt payment to Vindum" (¶ 31.a.), and that "[t]here is a dispute between Vindum 

and Safeco as to which damages, if any, Safeco is liable" (¶ 31). The Complaint does not make 

substantive allegations against Esrock in the three causes of action alleged and therefore fails to state 

a cause of action against Esrock as a result.  

B. The Causes of Action Alleged Do Not State Facts Sufficient to State A Cause of Action 

Against Esrock for Breach of Contract, Breach of the Implied Covenant, or Declaratory 

Relief 

"A cause of action for damages for breach of contract is comprised of the following elements: (1) the 

contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) 

the resulting damages to plaintiff." (Rutherford Holdings, LLC v. Plaza Del Rey (2014) 223 Cal.App.4th 

221, 228, quoting Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 

1388.) A claim for breach of contract or breach of the implied covenant of good faith and fair dealing 

in a contract can only be made against a party to the contract. (Aljabban v. Fontana Indoor Swap 

Meet, Inc. (2020) 54 Cal.App.5th 482, 509 [no right to judgment against corporate principal for breach 

of a lease contract between plaintiff and corporation as principal was not a party to the contract and 

plaintiff asserted no other basis for liability of principal]; Egan v. Mut. of Omaha Ins. Co. (1979) 24 

Cal.3d 809, 824 [reversing judgment against individual agents of insurance company for breach of the 

implied covenant of good faith and fair dealing]; Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 576 

["Obviously, the non-insurer defendants were not parties to the agreements for insurance; therefore, 

they are not, as such, subject to an implied duty of good faith and fair dealing."].)  

Code of Civil Procedure § 1060 provides in pertinent part: "Any person interested under a written 

instrument . . . or under a contract, or who desires a declaration of his or her rights or duties with 

respect to another, or in respect to, in, over or upon property . . . may, in cases of actual controversy 

relating to the legal rights and duties of the respective parties, bring an original action . . . for a 

declaration of his or her rights and duties in the premises, including a determination of any question 

of construction or validity arising under the instrument or contract." A declaratory relief cause of 

action must allege an "actual controversy" and some substantive basis for seeking the remedy of 

declaratory relief against the defendant, even if on the facts alleged the plaintiff would not be 

entitled to a judicial declaration in its favor. (See, e.g., Maguire v. Hibernia S. & L. Society (1944) 23 

Cal.2d 719, 728 ["A complaint for declaratory relief is legally sufficient if it sets forth facts showing the 

existence of an actual controversy relating to the legal rights and duties of the respective parties 

under a written instrument and requests that these rights and duties be adjudged by the court. 

[Citations omitted; emphasis added.]"].) 

The declaratory relief cause of action fails to state facts sufficient to state a cause of action against 

Esrock as well. The Complaint alleges Plaintiffs have a contract with Safeco and that there is a dispute 

between Plaintiffs and Safeco over the proper interpretation and application of the insurance 

contract to their losses from the fire. The Complaint does not allege Esrock is a party to the insurance 
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contract in dispute. 

None of the three causes of action state facts sufficient to state those causes of action against Esrock. 

C. Additional Arguments and Issues 

Plaintiffs' opposition includes a description of discovery conducted in the case. There is no evidence 

of the discovery before the Court, and even if there were, the Court would not consider the evidence 

in ruling on the motion, except as argument by Plaintiffs that they may be able to amend the 

Complaint to state a claim against Esrock. (Eckler v. Neutrogena Corp., supra, 238 Cal.App.4th at 439; 

Code Civ. Proc. § 438(d).) 

Plaintiffs attach unauthenticated exhibits to their opposition memorandum that are outside the scope 

of matters properly considered in a motion for judgment on the pleadings. (Eckler v. Neutrogena 

Corp., supra, 238 Cal.App.4th at 439; Code Civ. Proc. § 438(d).) The Court only considers the order 

remanding the action from federal court to this court, as that order is subject to judicial notice and is 

part of the records of the Court in this case. (See Order Granting Remand filed 10/7/2022.) To the 

extent Plaintiffs are arguing the remand order determined that the Complaint as pled states causes of 

action against Esrock, that is not the case. The District Court only addressed the allegations of the 

Complaint in the context of the standards for remand and Safeco's contention that Esrock was 

fraudulently joined in the action to prevent the action from being removed to federal court. The 

District Court stated that it could not conclude "based on this iteration of the complaint, that the 

plaintiffs are categorically precluded from prevailing against Esrock" and that "if Esrock sought to 

dismiss the complaint for failure to state a claim against her, the plaintiffs would no doubt receive 

leave to amend." (Order Granting Remand filed 10/7/2023.)  

D. Leave to Amend 

Given the authorities cited above and Plaintiffs' allegations that Safeco and Plaintiffs are the parties to 

the insurance contract in dispute, it is not clear how Plaintiffs propose to amend the three causes of 

action asserted to state facts sufficient to state those causes of action against Esrock. Nevertheless, 

since this is the first challenge to the sufficiency of the Complaint against Esrock in this Court and in 

light of the liberal policy of allowing amendment (Hudson v. County of Los Angeles, supra, 232 

Cal.App.4th at 408; Berman v. Bromberg, supra, 56 Cal.App.4th at 945), the Court grants the motion 

for judgment on the pleadings, with leave for Plaintiffs to amend these causes of action.  
 

  

    

2. 9:00 AM CASE NUMBER:  C22-01282 
CASE NAME:  JOSE GUTIERREZ VS. RYAN RICHINS 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: STATE OF CALIFORNIA 
*TENTATIVE RULING:* 
 
Continued by stipulation to April 5, 2023 at 9:00 a.m. 
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3. 9:00 AM CASE NUMBER:  C22-01649 
CASE NAME:  RAFAEL MURILLO VS. GENERAL MOTORS LLC 
 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLAINT  
FILED BY: GENERAL MOTORS LLC 
*TENTATIVE RULING:* 
 
Before the Court is Defendant General Motors, LLC’s Demurrer to Plaintiff Rafael Murillo’s First 

Amended Complaint (“FAC”) and Motion to Strike the punitive damages allegations. The demurrer is 

sustained with leave to amend and the motion to strike is granted with leave to amend. Plaintiff shall 

have 30 days from the date of this order in which to amend. Defendant shall have 30 days from 

service of an amended complaint in which to respond.  

Legal Standards 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 

ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 

but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 

with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 

plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 

Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 

Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 

contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 

161 Cal.App.4th 242, 247.) 

A motion to strike lies only where the pleading has irrelevant, false, or improper matter, or has not 

been drawn or filed in conformity with laws. (CCP § 436.) The grounds for moving to strike must 

appear on the face of the pleading or by way of judicial notice. (CCP § 437.) 

Relevant Allegations 

The FAC alleges three causes of action for violation of the Song-Beverly Warranty Act, also known as 

the Lemon Law, Civil Code section 1790 et seq., arising from Plaintiff’s purchase of a new 2022 

General Motors vehicle. 

The FAC’s fourth cause of action is for “Fraudulent Inducement - Concealment.” In this cause of action 

Plaintiff alleged that the vehicle he purchased was equipped with a defective Hydra-Matic automatic 

transmission. (FAC ¶¶ 4-14, 23-78.) Plaintiff further alleges that GM, through its status as 

manufacturer of the Hydra-Matic transmission, became aware through years of consumer 

complaints, internal documents, service bulletins and additional attempted fixes that the Hydra-Matic 
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transmission was defective, and that GM received such complaint since at least 2014 either directly or 

from the National Highway Safety Administration. (Id., ¶¶ 23-78, 120-140.) Further, the FAC alleges 

that GM concealed or suppressed these facts which are material given that they involve the vehicle’s 

transmission and impact the safety of the vehicle. (Id., ¶¶4-14, 23-78, 120-140.) Plaintiff alleges that 

nothing about the transmission defect was disclosed by GM or the dealership salesperson during his 

purchase of the vehicle.  

The FAC alleges that Defendant and its agents intentionally concealed and failed to disclose facts 

regarding the allegedly defective transmission; that Defendant intended to deceive Plaintiff; and that 

had Defendant and its agents disclosed the defects in the transmission to Plaintiff prior to the sale, he 

would not have purchased the vehicle. (Id., ¶¶ 133-134.) The fourth cause of action further alleges 

that because of the failure to disclose, Plaintiff was harmed by purchasing a vehicle he would not 

have otherwise purchased, i.e., that he was injured in the amount of the purchase price of the 

vehicle, and that Defendant's concealment was a substantial factor in causing Plaintiff’s harm. (Id., ¶¶ 

127-140.) The FAC does not allege any other injury to Plaintiff, such as, for example, any injury caused 

by a collision because of the defective performance of the vehicle. 

Analysis of Demurrer to Concealment Cause of Action 

The elements of a claim for fraud based on concealment are: "(1) the defendant must have concealed 

or suppressed a material fact, (2) the defendant must have been under a duty to disclose the fact to 

the plaintiff, (3) the defendant must have intentionally concealed or suppressed the fact with the 

intent to defraud the plaintiff, (4) the plaintiff must have been unaware of the fact and would not 

have acted as he did if he had known of the concealed or suppressed fact, and (5) as a result of the 

concealment or suppression of the fact, the plaintiff must have sustained damage.” (Bigler-Engler v. 

Breg, Inc. (2017) 7 Cal.App.5th 276, 310-311 (Bigler-Engler)) 

There are “four circumstances in which nondisclosure or concealment may constitute actionable 

fraud: (1) when the defendant is in a fiduciary relationship with the plaintiff; (2) when the defendant 

had exclusive knowledge of material facts not known to the plaintiff; (3) when the defendant actively 

conceals a material fact from the plaintiff; and (4) when the defendant makes partial representations 

but also suppresses some material facts." (Id. at 311.) If a fiduciary relationship does not exist, but the 

latter three circumstances are present, Plaintiff must still show “the existence of some other 

relationship between the plaintiff and defendant from which a duty to disclose can arise.” (Ibid.) 

A duty to disclose may arise because of some sort of transaction between the parties. However, the 

transaction “must necessarily arise from direct dealings between the plaintiff and the defendant; it 

cannot arise between the defendant and the public at large.” (Bigler-Engler at 312 [noting that the 

duty of a manufacturer to warn consumers of a product’s hazards and faults applies in the context of 

strict products liability actions but does not apply in a suit for intentional misrepresentation].)  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
(925) 608-1121 

JUDICIAL OFFICER: JILL C FANNIN 
HEARING DATE:  03/01/2023 

 

 

 

 

Particularity 

Defendant makes two arguments in support of its demurrer to the fourth cause of action. First, 

Defendant contends that the FAC does not allege Defendant's fraudulent concealment with the 

necessary particularity. (MPA at p. 8:8-9:24.) This argument is not persuasive. The FAC contains 

specific allegations tending to show that the at-issue transmission system contained defects that 

Defendant knew about long before Plaintiff purchased his vehicle in 2022 and yet failed to disclose 

the problems with the transmission system to consumers like Plaintiff either prior to or at the point of 

purchase. Further, as Plaintiff argues in opposition, the pleading requirements for fraud are 

somewhat relaxed regarding causes of action for intentional concealment where the underlying facts 

are better of known to defendant than plaintiff, for example, exactly what defendant knew and when 

defendant knew it. (See Tenant Healthsystem Desert, Inc. v. Blue Cross of California (2016) 245 

Cal.App.4th 821, 838.) Accordingly, the demurrer based on this argument is overruled.  

Transactional Relationship and the Duty to Disclose 

Defendant’s next argument in support of the demurrer is persuasive, and that is that the FAC fails to 

allege a direct transactional relationship between Defendant and Plaintiff, and thus Plaintiff cannot 

establish the element of a duty to disclose, pursuant to Bigler-Engler v. Breg, Inc. (2017) 7 Cal.App.5th 

276, 311-315.  

Plaintiff admits at page 4 of the Opp. MPA that Defendant did not directly sell the vehicle to Plaintiff. 

Instead, Plaintiff purchased the vehicle from a car dealership (which may or may not be owned by 

GM). However, Plaintiff does not attempt to distinguish Bigler-Engler or even mention the case in his 

Opp. MPA. 

Instead, Plaintiff cites to Daugherty v. Am. Honda Motor Co. (2006) 144 Cal.App.4th 824, 836; Bardin 

v. DaimlerChrysler Corp. (2006) 136 Cal.App.4th 1255, 1261-1262 and Falk v. General Motors Corp. 

(N.D. Cal. 2007) 496 F.2d 1088, 1096-1097, for the contention that there “is a basic rule of California 

law” that a duty to disclose “arises if there is (1) an affirmative misrepresentation; or (2) Plaintiff 

alleges ‘physical injury or … safety concerns posed by the defect’ at issue.” Thus, Plaintiff contends, 

Defendant’s “disclosure obligations are unquestionable.” (See Opp. MPA pp. 6-8.) 

Not so. “[N]either Bardin nor Daugherty actually held sellers of automobiles are subject to an 

independent duty to disclose safety concerns. Rather, the references to safety concerns in those 

opinions appear in dicta.” (Gutierrez v. Carmax Auto Superstores California (2018) 19 Cal.App.5th 

1234, 1259.) Similarly, Falk does not hold that there is a duty to disclose absent a buyer-seller or 

other contractual relationship where Plaintiff alleges safety concerns posed by the defect at issue. 

Instead, Falk found a duty to disclose for other reasons. 

Gutierrez held that: 
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[W]e conclude there is no independent duty to disclose [safety] concerns. Rather, a duty to 

disclose material safety concerns "can be actionable in four situations: (1) when the 

defendant is in a fiduciary relationship with the plaintiff; (2) when the defendant had 

exclusive knowledge of material facts not known to the plaintiff; (3) when the defendant 

actively conceals a material fact from the plaintiff; or (4) when the defendant makes partial 

representations but also suppresses some material fact. 

(19 Cal.5th at 1260.) However, Gutierrez' holding applies to “retail sellers of automobiles,” for whom 

a transactional relationship with the purchaser would necessarily exist. (Id. at 1258.) 

In Bigler-Engler, the Court found no duty to disclose even where the plaintiff had actually been 

physically injured by an alleged defect in the defendant’s medical device. Thus, this Court will not find 

that Defendant had a duty to disclose the alleged dangerous defects in the Hydra-Matic automatic 

transmission to Plaintiff absent adequate allegations of a transactional relationship between Plaintiff 

and Defendant.  

However, Bigler-Engler was a case very much decided on its specific facts. Specifically, Bigler-Engler 

states in relevant part: 

An essential element underlying Engler’s claim for intentional concealment, a duty to 

disclose, is absent here because there was no evidence of a relationship between Engler (or 

her parents) and Breg sufficient to give rise to a duty to disclose. Breg did not transact with 

Engler or her parents in any way. Engler obtained her Polar Care device from Oasis, based on 

a prescription written by [her medical doctor] Chao, all without Breg's involvement. The 

evidence does not show Breg knew-prior to this lawsuit-that Engler was a potential user of 

the Polar Care device, that she was prescribed the Polar Care device, or that she used the 

Polar Care device. The evidence also does not show that Breg directly advertised its products 

to consumers such as Engler or that it derived any monetary benefit directly from Engler’s 

individual rental of the Polar Care device. Indeed, Oasis appears to have obtained the Polar 

Care device Engler used from Breg several years before Engler's surgery and maintained the 

device itself for rental to its patients. Under these circumstances, there was no relationship 

between Breg and Engler (or her parents) sufficient to give rise to a duty to disclose. 

(7 Cal.App.5th at 314, emphasis added.) 

In this case, as noted, the only transactional relationship alleged is between Plaintiff and a dealership. 

Therefore, the Court sustains Defendant’s demurrer to the FAC’s fourth cause of action, with leave to 

amend so that Plaintiff may attempt to state additional facts that might establish a viable fraudulent 

concealment cause of action in light of Bigler-Engler and other actual California authority. (See Colvig 

v. RKO General, Inc. (1965) 232 Cal.App.2d 56, 69-70 [noting the “well-established rule that, even 

where the defect is one of substance, a demurrer should not be sustained without leave to amend if 

there is a possibility that subsequent amendments will supply omitted allegations and the plaintiff has 
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not had a fair opportunity to so amend.”].) 

Motion to Strike Punitive Damages  

The Lemon Law does not provide for an award of punitive damages, instead providing for potential 

remedies of treble damages and an award of attorneys’ fees. (Civ. Code § 1794(e)(1). 

Because the Court has sustained the demurrer to the third cause of action for Fraudulent 

Inducement-Concealment, the only cause of action upon which an award of punitive damages might 

properly be granted, the Court grants Defendant’s Motion to Strike the FAC prayer for punitive 

damages, with leave to amend. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  C22-01649 
CASE NAME:  RAFAEL MURILLO VS. GENERAL MOTORS LLC 
 *HEARING ON MOTION IN RE:  TO STRIKE PUNITIVE DAMAGES FROM FIRST AMENDED COMPLAINT  
FILED BY: GENERAL MOTORS LLC 
*TENTATIVE RULING:* 
 
Please see Line 3. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  C22-01727 
CASE NAME:  ROBERT RODRIGUEZ VS. BARRET BURKETT 
 *HEARING ON MOTION IN RE:  FOR ENTRY OF DEFAULT AGAINST DEFENDANT  
FILED BY: RODRIGUEZ, ROBERT D. 
*TENTATIVE RULING:* 
 
Motion denied. Defendant’s appearance at the CMC did not constitute a general appearance. The 
self-represented litigant appeared to contest jurisdiction, asking the court to dismiss the action 
because he had not been served and plaintiff failed to appear. Accordingly, defendant cannot be said 
to have participated in the action “in some manner which recognizes the authority of the court to 
proceed.” Mt. Holyoke Homes, LP v. California Coastal Comm’n (2008) 167 Cal.App.4th 830, 844. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  C22-02224 
CASE NAME:  DARLENE  DAMI VS. RONALD  CIRIMELE 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF COMPLAINT  
FILED BY: CIRIMELE, RONALD 
*TENTATIVE RULING:* 
 
The Motion of Defendants Ronald Cirimele and Lauren Cirimele to Strike Portions of the Complaint of 
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Plaintiff Darlene Dami is denied. Defendants shall have 15 days to answer the complaint.  

Background 

On September 18, 2022 Defendant Ronald Cirimele, as owner-operator of the vessel Race Breed, took 

Plaintiff Darlene Dami out on the San Joaquin-Sacramento Delta to spread the ashes of a deceased 

person. (Compl., ¶ 12.) Plaintiff alleges she was injured after Cirimele “navigated the Race Breed in a 

dangerous manner, including in a high-speed circular direction (similar to the shore-based vehicle 

stunt called ‘donuts’) upon rough waters and wakes” as a “stunt,” which caused Plaintiff to fall and 

another passenger to fall on her. (Compl., ¶¶ 5, 6, 11, 16, 19.) Plaintiff alleges Defendant Lauren 

Cirimele gave Ronald Cirimele “substantial support and encouragement to drive the vessel fast in a 

stunt.” (Id., ¶ 29.) The complaint asserts two causes of action based on these allegations: “Liability in 

Damage for Tortious Conduct under the General Maritime Law” and “Liability in Damage for Aiding 

and Abetting a Common Enterprise.”  

Defendants now move to strike language in the complaint referencing punitive damages, attorney 

fees, or a “stunt,” as follows:  

Page 2, lines 2-3 “attorney fees, and exemplary damage” 

Page 5, lines 3 and 5: “reckless” 

Page 5, lines 4, 8, 12, 14, 20: “STUNT” 

Page 6, par. 24: Defendants Ronald Cirimele and/or DOE ONE intentionally acted 

tortiously…in willful, wanton and malicious manners calculated to and/or reasonably certain 

to oppress [Plaintiff]; wherefore, these defendants… should be punished and an example set 

for other recreational vessel drivers in or organizers of and/or attendees at STUNT-like 

conduct by an award of punitive damages 

Page 7, lines 10, 13, and 16: “STUNT” 

Page 7, par. 32: Defendant Lauren Cirimele…and/or DOE TWO intentionally acted 

tortiously…in willful, wanton and malicious manners calculated to and/or reasonably certain 

to oppress [Plaintiff]; wherefore, these defendants… should be punished and an example set 

for other recreational vessel drivers in or organizers of and/or attendees at STUNT-like 

conduct by an award of punitive damages…. 

Page 8, prayer 3, Line 11: “For punitive damages according to proof” 

Defendants also move to strike unspecified legal conclusions from the complaint. Plaintiff opposes 

the motion. 

Standard of Law 
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A motion to strike lies only where the pleading has irrelevant, false, or improper matter, or has not 

been drawn or filed in conformity with laws. (CCP § 436.) The grounds for moving to strike must 

appear on the face of the pleading or by way of judicial notice. (CCP § 437.) 

Analysis and Order 

Before filing a motion to strike, the moving party is required to "meet and confer in person or by 

telephone" with the party who filed the pleading that is subject to the motion to strike for the 

purposes of determining whether an agreement can be reached through a filing of an amended 

pleading to resolve the objections to be raised in the demurrer. (CCP § 435.5(a).) Defendants satisfied 

this requirement. (Maltz Decl., ¶ 2.) 

Defendants argue that punitive damages are foreclosed under maritime law for negligent behavior, 

citing to Miles v. Apex Marine Corp. (1990) 498 U.S. 19, and others. They argue the request for 

attorney fees should be stricken because there is no basis to award fees. Defendants argue the 

complaint is “replete with conclusions” all of which should be stricken.  

In opposition, Plaintiff argues that the cases cited by Defendants do not apply to claims for 

recklessness or gross negligence resulting in personal injury to a non-seaman. Plaintiff cites to 

Kermarec v. Compagnie Generale Transatlantique (1959) 358 U.S. 625, and others. Plaintiff clarifies 

that she does not seek attorney fees and only references fees to plead compliance with the amount in 

controversy requirements of CCP section 85(a) (Compl, ¶ 2 [“Plaintiff’s damages herein, exclusive of 

interest, attorney fees, and exemplary damage, exceed the minimum sum necessary to invoke the 

unlimited jurisdiction [of the] Court…”].)  

On reply, Defendants now agree there is no need to strike reference to attorney fees in paragraph 2 

of the complaint. They argue that to be entitled to punitive damages, “Plaintiffs must show deliberate 

wrongdoing–willful, wanton, reckless indifferent, grossly negligent or unconscionable conduct that 

shows a callous disregard for the rights of others” but here, Plaintiff alleges only negligent conduct. 

(Reply, 4:7-19, citing cases.) They further argue “Plaintiff relies on the word ‘stunt’ to conjure up 

images of an action that is dangerous…[but] the facts demonstrate ‘stunt’ is no more than…navigating 

the waters at ‘high speed’ while making circular movements under ‘rough water’ conditions.” (Id., 

4:23-26.)  

The motion to strike is denied. Plaintiff confirms that she does not seek attorney fees on her claims. 

Defendants do not specify the offending legal conclusions that should be stricken from the complaint. 

Under the Reverse-Erie Doctrine, punitive damages would be assessed under federal maritime law, 

and such damages are permitted. (See Seahawk Seafoods v. Exxon Corporation (In re Exxon Valdez) 

(9th Cir. 2007) 484 F.3d 1098.) As Defendants appear to acknowledge in their reply, a defendant can 

be found liable for punitive damages under federal maritime law for gross negligence or recklessness. 

(See Colombo v. BRP U.S. Inc. (2014) 230 Cal.App.4th 1442, 1456, Fn. 7.) 
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Contrary to Defendants’ arguments, this is not a case in which a plaintiff has merely alleged facts 

amounting, at most, to negligence and sought to claim punitive damages by reciting a bare legal 

conclusion. Plaintiff has alleged that Defendant Ronald Cirimele operated the Race Breed in a reckless 

manner by doing high-speed “donuts” in choppy water as a “stunt” while Defendant Lauren Cirimele 

egged him on. If Plaintiff succeeds in proving her allegations, it could support a finding of gross 

negligence or recklessness.  

 
 

  

    

7. 9:00 AM CASE NUMBER:  C22-02374 
CASE NAME:  MOHAN LAL VS. MUHAMMED TARIQ 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: TARIQ, MUHAMMED HASSAN 
*TENTATIVE RULING:* 

 

Before the Court is Defendant Muhammed Hassan Tariq, Muhammed Usman Tariq, and St. Ventures, 

LLC ‘s Demurrer to Plaintiffs’ Complaint. The Complaint alleges three causes of action, namely: (1) 

Breach of Written Contract; (2) Breach of Oral Contract; and (3) Breach of Implied Covenant of Good 

Faith and Fair Dealing.  

Defendants demurrer to each of the three causes of action on the basis that they fail to state facts 

sufficient to state a cause of action (CCP §430.10(e)), and they are uncertain (CCP §431.10(f).)  

Defendants’ demurrer is sustained in part and overruled in part as set forth below.  

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 

ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 

but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 

with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 

plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 

Cal.App.4th 1076, 1099 (“Doheny”).)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 

demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  

“Further, we give the complaint a reasonable interpretation, reading it as a whole and its parts in 

their context.” (Blank v. Kirwan (1985) 39 Cal.3d 311, 318 citing Speegle v. Board of Fire Underwriters 
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(1946) 29 Cal.2d 34, 42.) In reading a complaint in the context of a demurrer, the court gives “the 

complaint a reasonable interpretation, and read it in context.” (Schifando v. City of Los Angeles (2003) 

31 Cal.4th 1074, 1081.) The allegations in the complaint must be construed “liberally in favor of the 

pleader.” (Skopp v. Weaver (1976) 16 Cal.3d 432, 438.) 

Factual Allegations  

On or about October 23, 2019, Muhammed Hassan Tariq, Muhammed Usman Tariq (the “Tariq 

Defendants”) offered to purchase the Bombay Pizza & Kabob House (“Business”) from Plaintiffs “by 

way of written agreement.” (¶11.) The Tariq Defendants’ offer was accepted (“Agreement”) and 

mutually modified through written addendum on April 15, 2020 (“Addendum”). (Ibid.) In accordance 

with the written Agreement, the Tariq Defendants were required to close escrow on or before July 

21, 2020. (¶12.) Upon executing the April 15, 2020 addendum, any previous contingency as to the 

Tariq Defendants’ ability to obtain a loan for the purchase of the Business was deemed waived. (Ibid.)  

The Tariq Defendants were allowed to maintain possession of the Business so long as they paid rent, 

employee salaries, and all other business expenses. (¶13.) The Tariq Defendants thereafter breached 

the Agreement by failing to make rental payments, make PG&E payments, and renew the Business’s 

ABC license. (Ibid.)  

During this time, “Plaintiffs entered into an oral agreement with the Tariq Defendants, by way of their 

company, Defendant, St. Ventures, LLC (together, the “Defendants”) whereby the Plaintiff (sic) would 

loan to the Defendants $25,000 through two payments of $20,000 made on May 31, 2021 and $5,000 

made on July 15, 2021.” (¶14.) It was agreed that Defendants would repay the Plaintiffs before May 

30, 2022. (Ibid.) “Both the Tariq Defendants and Defendant St. Ventures, LLC failed to repay the 

$25,000 lent by the Plaintiffs.” (Ibid.)  

Plaintiffs were damaged by the above actions.  

Analysis 

Breach of Written Contract 

“The standard elements of a claim for breach of contract are ‘(1) the contract, (2) plaintiff’s 

performance or excuse for nonperformance, (3) defendant’s breach, and (4) damage to plaintiff 

therefrom.’” (Wall Street Network, Ltd. V. New York Times Co. (2008) 164 Cal.App.4th 1171, 1178, 

citations omitted.) “A written contract may be pleaded either by its terms – set out verbatim in the 

complaint or a copy of the contract attached to the complaint and incorporated therein by reference 

– or by its legal effect.” (McKell v. Washington Mutual, Inc. (2006) 142 Cal.App.4th 1457, 1489.)  

The Complaint alleges the breach of written contract cause of action against the Tariq Defendants. 

Attached to the Complaint are the Agreement and the Addendum. The Agreement is only signed by 

Defendant Muhammed Hassan Tariq, and not by Muhammed Usman Tariq. (Ex. 1.) The Addendum is 

signed by both Tariq Defendants. (Ibid.)  
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As the Agreement is signed only by Defendant Muhammed Hassan Tariq, Defendants argue that this 

cause of action fails as to Defendant Muhammed Usman Tariq, as he did not sign the Agreement.  

Defendants concede, however, that Defendant Muhammed Usman Tariq did sign the Addendum – 

which is identified as “No. 4,” indicating there might be three other addenda at issue. It is also worth 

noting that the Addendum indicates that both Muhammed Hassan Tariq and Muhammed Usman 

Tariq are referred to as the “Buyer/Tenant.” (Ex. 1 at Addendum.) It also specifically states that the 

“terms are begin agreed on 04/15/2020 by both buyers and sellers and are being added to the 

purchase contract…” indicating there is more than one “buyer.” (Ibid. emphasis added.)  

Although Defendant Muhammed Usman Tariq may be able to argue that he is not a party to the 

purchase contract, at the demurrer stage the allegations are sufficient to put Defendants on notice as 

to the “nature, source and extent” of the Plaintiff’s claim. (Doheny, supra, 132 Cal.App.4th at 1099.) 

Based on the above, Defendants’ demur to the first cause of action for breach of contract is 

overruled.  

Breach of Oral Contract  

The elements for breach of oral contract are the same as those for a written contract. “An oral 

contract may be pleaded generally as to its effect, because it is rarely possible to allege the exact 

words.” (Scolinos v Kolts (1995) 37 Cal.App4th 635, 640.) 

Defendant raises two arguments related to this cause of action. One related to the terms of the 

agreement, and one related to the parties to the agreement.  

The Complaint alleges that “Plaintiffs entered into an oral agreement with the Tariq Defendants, by 

way of their company, Defendant, St. Ventures, LLC (together, the “Defendants”) whereby the 

Plaintiff (sic) would loan to the Defendants $25,000 through two payments of $20,000 made on May 

31, 2021 and $5,000 made on July 15, 2021.” (¶14.) It was agreed that Defendants would repay the 

Plaintiffs before May 30, 2022. (Ibid.) Defendants point out that the Complaint later alleges that 

“Plaintiffs and the Defendants entered into an oral agreement on or about May 31, 2020, whereby 

Plaintiffs would provide a loan of $25,000 to the Defendants and Defendants would make a complete 

repayment to Plaintiffs by May 30, 2021.” (¶24.)  

Defendants argue that it is “unclear if Defendants allegedly entered into an oral agreement on May 

31, 2020, with repayment due by May 30, 2021, as alleged at Complaint ¶24 of the Complaint (sic) or 

if the Defendants entered into an oral agreement on May 31st and July 15th of 2021 with repayment 

due before May 30, 2022.” If Defendant is arguing that it cannot determine if there was a single oral 

agreement made on May 31, or two separate agreements made on May 31 and July 15 - the 

supposed issue is a distinction without a difference. It is clear Plaintiffs are alleging there was an oral 

agreement to loan Defendants $25,000 and such loan was to be repaid by May 30, 2021. These 

allegations sufficiently put Defendants on notice as to the “nature, source and extent” of the 
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Plaintiff’s claim. (Doheny, supra, 132 Cal.App.4th at 1099.)  

Defendants’ second argument relates to the uncertainty of the parties to the oral contract. As noted 

by Defendants, it is alleged that the “Plaintiffs entered into an oral agreement with Tariq Defendants, 

by way of their company, Defendant St. Ventures, LLC…” (¶ 14.) This cause of action, however, is 

alleged against all three of the Defendants.  

By the terms of the Complaint, it appears that the Tariq Defendants – acting as agents of St. Ventures 

– entered into an oral agreement regarding the loan. Thus, the agreement would exist between 

Plaintiffs and St. Ventures, and not personally against the agents/employees of St. Ventures.  

As it is unclear if, or on what basis, Plaintiffs are alleging that the Tariq Defendants individually were 

parties to the oral agreement, as opposed to acting on behalf of St. Ventures, Defendants’ demurrer 

to the second cause of action for breach of oral contract is sustained as to the Tariq Defendants. (CCP 

§ 430.10(e).) The demurrer is overruled as to St. Ventures, LLC. Plaintiffs are granted leave to amend 

to clarify this cause of action.   

 Breach of Covenant of Good Faith and Fair Dealing 

“A cause of action for tortious breach of the covenant of good faith and fair dealing requires that 

existence and breach of an enforceable contract as well as an independent tort.” (Innovative Business 

Partnerships, Inc. v. Inland Counties Regional Center, Inc. (2011) 194 Cal.App.4th 623, 631-32.) “A 

‘breach of the implied covenant of good faith and fair dealing involves something beyond breach of 

the contractual duty itself’…. (Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 

Cal.App.3d 1371, 1394 (“Careau”).  

“Thus, allegations which assert such a claim must show that the conduct of the defendant, whether or 

not it also constitutes a breach of a consensual contract term, demonstrates a failure or refusal to 

discharge contractual responsibilities, prompted not by an honest mistake, bad judgment or 

negligence but rather by a conscious and deliberate act, which unfairly frustrates the agreed common 

purpose and disappoints the reasonable expectations of the other party thereby depriving that party 

of the benefits of the agreement.” (Id. at 1395.)  

“If the allegations do not go beyond the statement of a mere contract breach and, relying on the 

same alleged facts, simply seek the same damages or other relief already claimed in a companion 

contract cause of action, they may be disregarded as superfluous as no additional claim is actually 

stated.” (Ibid.)  

Here, the Complaint alleges that the Tariq Defendants “breached the implied covenant of good faith 

and fair dealing under the contracts by refusing to pay the rent, taxes and necessary licenses for the 

Business….” (¶32.) These alleged breaches “do not go beyond the statement of a mere contract 

breach” – as they are the same alleged breaches of contract. (Careau, supra, 222 Cal.App.3d at 1395; 

See e.g. ¶ 20.) There do not appear to be any allegations involving “something beyond breach of the 

contractual duty itself.” (Careau, supra, 222 Cal.App.3d 1371 at 1394.) There are also no allegations 
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that the breaches were “prompted not by an honest mistake, bad judgment or negligence but rather 

by a conscious and deliberate act…” (Id. at 1395.) 

Accordingly, Defendants’ demurrer to the third cause of action for breach of the implied covenant of 

good faith and bad dealing sustained. (CCP § 430.10(e).) Plaintiffs are granted leave to amend to 

clarify this cause of action.   

 
 

  

    

8. 9:00 AM CASE NUMBER:  MSC19-01507 
CASE NAME:  STEPHEN ARNON VS.  CALIFORNIA DEPARTMENT OF PUBLIC HEALTH 
 *HEARING ON MOTION IN RE:  FOR ORDER SUBSTITUTING PERSONAL REPRESENTATIVE FOR 
DECEASED PLAINTIFF  
FILED BY: ARNON, STEPHEN 
*TENTATIVE RULING:* 
 
The motion is denied without prejudice. It appears that the estate administration has just begun in 
P22-01688. Absent a stipulation by defendant to allow Ms. Arnon to substitute in at the time, the 
court is unaware of a way around the requirement in CCP 377.32(a)(3) that decedent’s estate must be 
finalized before Ms. Arnon may replace Mr. Arnon as plaintiff. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC19-02217 
CASE NAME:  FOGLEMAN VS. JOHN MUIR MEDICAL 
 HEARING ON SUMMARY MOTION    
FILED BY: JOHN MUIR MEDICAL CENTER 
*TENTATIVE RULING:* 
 
Motion withdrawn by moving party. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-00895 
CASE NAME:  3150 PIERCE STREET LLC VS YU 
 *HEARING ON MOTION IN RE:  TO QUASH SERVICE OF SUMMONS  
FILED BY: YU, CHUNFU 
*TENTATIVE RULING:* 
 
Before the Court is a motion to quash service of summons filed by specially appearing defendant 

Chunfu Yu. For the reasons set forth, the motion is granted. 

Background 

Plaintiff is the lessor under a commercial lease with the entity Richmond Saigon Seafood Harbor 

Restaurant, Inc. In 2019, Plaintiff entered into a written guaranty of the rent payments specially 
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appearing defendant Chunfu Yu, Brother Union Capital Holding, LLC ("Brother"), and Yi Dong. (Memo. 

ISO Mot. p. 3.) Brother was added as a defendant by a Doe amendment filed on June 18, 2022. 

Plaintiff filed the complaint initiating this action against Chunfu Yu and his spouse Li Yu in April 2021, 

alleging claims for fraudulent transfer, breach of the implied covenant of good faith and fair dealing, 

and other causes of action. The proof of service of the summons and complaint on Chunfu Yu shows 

Plaintiff served Chunfu Yu by substitute service on May 10, 2021 by serving an unidentified woman at 

a residence located at 5247 Blackhawk Drive in Danville ("Blackhawk property"), after two prior 

attempts to serve him at that address. (Wong Decl. ISO Opp. Exh. A.) 

Legal Standards for Motion to Quash and Substitute Service of A Summons and Complaint 

Under Code of Civil Procedure section 418.10, a party who has not made a general appearance in the 

action may challenge service by moving to quash the summons and complaint. (Code Civ. Proc. § 

418.10(a)(1); Floveyor International, Ltd. v. Superior Court (1997) 59 Cal.App.4th 789, 793-794 

("Floveyor").) Here, Plaintiff is relying on substitute service of the summons and complaint under 

Code of Civil Procedure section 415.20. The pertinent portion of that statute applicable to service of 

an individual states, "If a copy of the summons and complaint cannot with reasonable diligence be 

personally delivered to the person to be served, as specified in Section 416.60, 416.70, 416.80, or 

416.90, a summons may be served by leaving a copy of the summons and complaint at the person’s 

dwelling house, usual place of abode, usual place of business, or usual mailing address . . . in the 

presence of a competent member of the household or a person apparently in charge of his or her 

office, place of business, or usual mailing address . . . at least 18 years of age, who shall be informed 

of the contents thereof, and by thereafter mailing a copy of the summons and of the complaint by 

first-class mail, postage prepaid to the person to be served at the place where a copy of the summons 

and complaint were left." (Code Civ. Proc. § 415.20(b) [emphasis added].)  

Code of Civil Procedure section 416.90 applies to service of an individual and provides the summons 

and complaint may be served on an individual "by delivering a copy of the summons and of the 

complaint to such person, or to a person authorized by him to receive service of process."  

A court lacks jurisdiction over a party who has not been properly served with the summons and 

complaint. (Dill, supra, 24 Cal.App.4th at 1439-1440 ["[C]ompliance with the statutes governing 

service of process is essential to establish that court's personal jurisdiction over a defendant," unless 

the defendant voluntarily makes a general appearance].) A registered process server's declaration of 

service "establishes a presumption, affecting the burden of producing evidence, of the facts stated in 

the return." (Evid. Code § 647; Rodriguez v. Cho (2015) 236 Cal.App.4th 742, 750; Floveyor, supra, 59 

Cal.App.4th at 795 [rebuttable presumption service was proper].) "However, the presumption arises 

only if the proof of service complies with the applicable statutory requirements. [Citations omitted.]" 

(Floveyor, supra, 59 Cal.App.4th at 795.) Substantial compliance with the service statutes is sufficient. 

(Lebel v. Mai (2012) 210 Cal.App.4th 1154, 1165 ("Lebel"); Dill v. Berquist Construction Co. (1994) 24 
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Cal.App.4th 1426, 1436-1437 ("Dill").) 

Plaintiff bears the burden of proving service was proper under the service of process statutes. "When 

a defendant challenges that [personal] jurisdiction by bringing a motion to quash, the burden is on 

the plaintiff to prove the existence of jurisdiction by proving, inter alia, the facts requisite to an 

effective service." (Dill, supra, 24 Cal.App.4th at 1439-1440.) (See also Lebel, supra, 210 Cal.App.4th at 

1160 ["It was incumbent upon plaintiff, after the filing of defendant's motion to quash, to present 

evidence discharging her burden to establish the requisites of valid service on defendant."]; Summers 

v. McClanahan (2006) 140 Cal.App.4th 403, 413 ("Summers") ["When a defendant challenges the 

court's personal jurisdiction on the ground of improper service of process “the burden is on the 

plaintiff to prove the existence of jurisdiction by proving, inter alia, the facts requisite to an effective 

service.” 

Plaintiff's Request for Judicial Notice 

Plaintiff requests that the Court take judicial notice of three filings Plaintiff's counsel indicates she 

obtained from the California Secretary of State's office with information regarding three entities with 

which Plaintiff contends Chunfu Yu is affiliated. (Wong Decl. and Pl. RJN Exhs. B-D.) Defendant has not 

objected to the Court's taking judicial notice of these records, but he contests the validity of the 

documents and the information contained in them. (Yu Reply Decl. ¶ 4.) The Court grants the request 

for judicial notice, but only to the extent that the Court takes judicial notice these documents are filed 

with the Secretary of State and not for the truth of their contents, which is reasonably disputable. 

(Evid. Code § 452(c); StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9 [existence of 

document judicially noticeable, but not the truth of its contents or its proper interpretation where the 

truth is disputable, or the contents subject to interpretation]; Fremont Indemnity Co. v. Fremont 

General Corp. (2007) 148 Cal.App.4th 97, 113-115 [same].) 

Analysis 

The dispute as framed by the parties is a narrow one. Under Code of Civil Procedure section 415.20, if 

the summon and complaint "cannot with reasonable diligence be personally delivered to the person 

to be served," then a plaintiff may serve the summons and complaint on a defendant using substitute 

service by "leaving a copy of the summons and complaint at the person's . . . usual mailing address." 

(Code Civ. Proc. § 415.20(b).) Plaintiff does not contest that the Blackhawk property is not Chunfu 

Yu's dwelling, usual place of abode, or usual place of business. Plaintiff also does not contend that the 

tenant at the Blackhawk property was Chunfu Yu's agent for purposes of receiving service of process. 

(Opp. p. 7 [relying on substitute service provision by leaving summons and complaint with tenant as 

person "apparently in charge" of the location].) The only issues in dispute are whether the Blackhawk 

property meets the statutory term "usual mailing address" for Chunfu Yu and whether Plaintiff was 

permitted to serve Chunfu Yu at that location by subservice without demonstrating the exercise of 

"reasonable diligence" to serve Chunfu Yu personally.  
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A. Evidence Regarding Chunfu Yu's "Usual Mailing Address" and Connection to the 

Blackhawk Property 

Plaintiff contends the Blackhawk property qualifies as one of the "usual" mailing addresses of Chunfu 

Yu, that the summons and complaint were delivered to a person apparently in charge at that address, 

and that "reasonable diligence" to attempt personal service does not require Plaintiff to try to serve 

defendant personally under the Hague Convention in Hong Kong where he resides. (Opp. p. 2, ll. 2-

12.) Addressing whether subservice was properly made at the Blackhawk property first, as Plaintiff 

recognizes, it is "crucial that a connection be shown between the address at which substituted service 

is effectuated and the party alleged to be served." (Opp. p. 3, ll. 16-17, citing Corcoran v. Arouh (1994) 

24 Cal.App.4th 310, 315 ("Corcoran") [finding subservice of individual defendant invalid where there 

was no evidence connecting individual to service address, the address was not listed for that 

defendant on corporate filings, and there was no evidence to support that service on another 

individual defendant at the address would give the defendant notice of the suit].) (See also Summers, 

supra, 140 Cal.App.4th at 415 ("The record is also devoid of any evidence Lawrence and McClanahan 

had a close business or personal relationship, which would make it highly likely Lawrence would 

inform McClanahan she was being sued by Summers."].) 

Chunfu Yu's motion is supported by a declaration under penalty of perjury in which he asserts that he 

is a resident of Hong Kong, that he has not been in the United States since 2019, that the Blackhawk 

property is an investment property owned solely by his wife, Li Yu, who is also a resident of Hong 

Kong, that the person who apparently received the copy of the summons and complaint at the 

Blackhawk property was his wife's tenant, and that the Blackhawk property is not his usual mailing 

address and that he has never used the Blackhawk property as his mailing address. (Yu Decl. ISO Mot. 

¶¶ 1-4, 6.) Yu states he and his wife only learned of the lawsuit in July 2022 when Li Yu attempted to 

sell the Blackhawk property and a preliminary title report disclosed a lis pendens recorded against the 

property recorded by the Plaintiff. (Yu Decl. ISO Mot. ¶ 5.) Yu also declares that when he met the 

owner and manager of the Plaintiff entity in 2019, he told the owner and manager of Plaintiff, Tsz 

Keung Wong, that Yu is a resident of Hong Kong and lived in Hong Kong. (Yu Decl. ISO Mot. ¶ 7.) 

Chunfu Yu's declaration is sufficient to rebut the presumption of proper service.  

Plaintiff does not present any evidence contesting Chunfu Yu's declaration testimony that the 

Blackhawk property is a rental property purchased with Chunfu Yu's wife's funds as her separate 

property and title to which is held solely in his wife's name. (Yu Decl. ¶ 3.) Plaintiff has also not 

submitted any evidence contesting Chunfu Yu's residency in Hong Kong or that Plaintiff's principal 

knew he lives in Hong Kong. (Yu Decl. ¶ 7.) Plaintiff has presented no evidence demonstrating any 

connection between Chunfu Yu and the Blackhawk property, other than as stated in Chunfu Yu's 

declaration.  

In opposition to the motion, Plaintiff has submitted the process server's proof of service and copies of 

three filings from the California Secretary of State's office in which Chunfu Yu's name appears as an 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
(925) 608-1121 

JUDICIAL OFFICER: JILL C FANNIN 
HEARING DATE:  03/01/2023 

 

 

 

 

officer or member, none of which list the Blackhawk property as his address. (Wong Decl. Exhs. B-D.) 

(See Corcoran, supra, 24 Cal.App.4th at 315.). The process server's affidavit of due diligence states an 

unidentified female tenant at the Blackhawk property in May 2021 told the process server that 

Chunfu Yu owns but does not reside at the home and "still" receives mail there. (Wong Decl. Exh. A.) 

That hearsay statement by the unidentified tenant is contradicted by declaration under penalty of 

perjury by Chunfu Yu that the Blackhawk property is titled in his wife's name only and that he "never 

used the address of" the Blackhawk property as his mailing address. (Yu Decl. ¶ 6.) Defendant denies 

that he ever had direct contact with the tenant at the Blackhawk property, which was managed by a 

real estate broker, and he denies that he and his wife received the summons and complaint from the 

tenant. (Yu Reply Decl. ¶ 5.)  

One of the Secretary of State filings with an April 2020 file stamp is for Brother which shows an 

electronic printed signature by Chunfu Yu, listing him as agent for service of process of Brother at a 

different address in Danville on Silver Meadow Court, not the Blackhawk property address Plaintiff 

used to attempt service on the defendant in 2021. (Wong Decl. Exh. B.) Chunfu Yu has filed a reply 

declaration under penalty of perjury contesting the validity of the Brother statement of information, 

denying that he signed, submitted, or authorized anyone else to submit the Brother statement. (Yu 

Reply Decl. ¶ 4.) None of the three filings from the California Secretary of State's office in which 

Chunfu Yu's name appears as an agent, officer or director lists the Blackhawk property as his address. 

(Wong Decl., Pl. RJN Exhs. B-D.) (Corcoran, supra, 24 Cal.App.4th at 315; Summers, supra, 140 

Cal.App.4th at 415.) Chunfu Yu also denies any knowledge of Exhibits C and D and denies he signed, 

submitted, or authorized the submission of those documents. (Yu Reply Decl. ¶ 4.)  

Plaintiff argues a person may have more than one "usual" mailing address, citing a decision from 

Washington, Goettemoeller v. Twist (Wash. Ct. App. 2011) 161 Wash.App. 103. Though not binding in 

this case, the Court in that case construed "usual mailing address" in the Washington state service 

statute to require "some level of actual use for the receipt of mail or arrangements contemplating an 

actual use for receiving and forwarding mail." (Id. at 109.) Chunfu Yu denies that he used the 

Blackhawk address as a usual mailing address. The dictionary definition of "usual" includes synonyms 

such as "habitual," "customary," "ordinary," "commonplace," and "everyday." 

(https://www.dictionary.com/browse/usual retrieved 2/23/2023.) Accepting the general proposition 

that an individual may have more than one "usual" mailing address, Plaintiff has not presented 

evidence sufficient to meet its burden of proof that the Blackhawk property is a "usual mailing 

address" for Chunfu Yu in the common meaning of that term that would make service of process at 

the Blackhawk property proper under Code of Civil Procedure section 415.20(b).  

B. Lack of Diligence Prior to Resorting to Substitute Service 

Chunfu Yu also contends Plaintiff's service by substitute service was not authorized because Plaintiff 

did not make any diligent attempt at personal service before it attempted substitute service. Code of 

Civil Procedure section 415.20 authorizes substitute service on an individual "[i]f a copy of the 

https://www.dictionary.com/browse/usual%20retrieved%202/23/2023
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summons and complaint cannot with reasonable diligence be personally delivered to the person to be 

served." (Code Civ. Proc. § 415.20(b) [emphasis added].) Plaintiff's contention that it did not have to 

diligently attempt personal service on Chunfu Yu or a qualified agent for him under Code of Civil 

Procedure section 416.90 before attempting subservice is not supported by the express terms of the 

statute. "[A]n individual may be served by substitute service only after a good faith effort at personal 

service has first been made: the burden is on the plaintiff to show that the summons and complaint 

'cannot with reasonable diligence be personally delivered' to the individual defendant. [Citations 

omitted.]" (American Express Centurion Bank v. Zara (2011) 199 Cal.App.4th 383, 389 [emphasis 

added].)  

Plaintiff admits it only attempted subservice on Chunfu Yu at the Blackhawk rental property without 

attempting personal service on the defendant and despite its knowledge Chunfu Yu lives in Hong 

Kong. The case Plaintiff cites to support that it was not required to attempt personal service in Hong 

Kong before using subservice at the rental property, Volkswagenwerk Aktiengesellschaft v. Schlunk 

(1988) 486 U.S. 694 ("Volkswagenwerk"), is inapposite as it does not address the California authority 

and service statutes that authorize subservice "If" the defendant cannot be served personally after 

reasonably diligent attempts to do so, but that decision also highlights the issue that service of an 

individual who resides in a foreign country may require Plaintiff to comply with service under the 

Hague Convention. (Code Civ. Proc. §§ 413.10 and 416.90; Lebel, supra, 210 Cal.App.4th 1154.)  

The Court's holding in Volkswagenwerk was that the Hague Convention does not apply when valid 

service of process is made on a foreign corporation's domestic subsidiary, as permitted by the law of 

the forum state, pursuant to which the subsidiary is deemed to be the involuntary agent for service of 

process of the foreign parent, as there would be no "occasion to transmit" a document abroad. 

(Volkswagenwerk, supra, 486 U.S. at 705-707.) In a statement in dicta, the Court indicated that where 

the Hague Convention applies, however, "compliance with the Convention is mandatory." (Id. at 705 

[emphasis added].) (See also Whyenlee Industries Ltd. v. Superior Court (2019) 33 Cal.App.5th 364, 

368 [citing Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or 

Commercial Matters (Nov. 15, 1965, 20 U.S.T. 361, T.I.A.S. No. 6638), commonly referred to as the 

"Hague Convention" in a case in which it was uncontested that the Hague Convention applied to 

service of civil matters in Hong Kong]; Floveyer, supra, 59 Cal.App.4th at, 794 ["Because Floveyor is a 

British corporation located in England, Shick was required to serve it there pursuant to the provisions 

of the Hague Convention. [Citations omitted.] Failure to comply with the Convention renders the 

service void, even if the defendant has actual notice of the lawsuit. [Citations omitted.]"]; Honda 

Motor Co. v. Superior Court (1992) 10 Cal.App.4th 1043, 1049 [stating "the preemptive effect of the 

Hague Convention as to service on foreign nationals is beyond dispute"].) 

In Lebel, supra, 210 Cal.App.4th 1154, cited by defendant, the plaintiff knew the individual defendant 

resided in England. The Court held the plaintiff had not effected proper service on the defendant at 

his mother's residence in California, where the mother who was served at the California residence 

was not his agent for acceptance of service (see Code Civ. Proc. § 416.90), where he did not reside at 
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the address for purposes of subservice (Code Civ. Proc. § 415.20(b)), and because plaintiff did not 

demonstrate she had made any good faith attempt at personal service, or that compliance with the 

Hague Convention was not mandated because his address in England was unknown to her after she 

made reasonably diligent efforts to find it. (Lebel, supra, 210 Cal.App.4th at 1160-1164 ["Nothing in 

the record supports a determination that the Granada Hills residence was defendant's residence or 

that it was reasonable to attempt personal service of him there, with knowledge he resided 

abroad."].)  

There is no evidence before the Court that Plaintiff had any reason to expect Chunfu Yu could be 

personally served at the Blackhawk property or that Plaintiff was attempting to personally serve him 

there rather than attempting to use subservice without making any prior attempt at personal service. 

(Code Civ. Proc. §§ 415.20(b) and 416.90.) In addition, Plaintiff has not met its burden of 

demonstrating that it served Chunfu Yu at his "usual mailing address," or even one of his "usual" 

mailing addresses (Code Civ. Proc. § 415.20(b)). The motion to quash service of the summons is 

granted on these grounds. The Court does not make any determination as to whether diligence 

required Plaintiff to try to serve Chunfu Yu personally under the Hague Convention; the record on the 

motion adequately establishes that proper service of Chunfu Yu under Code of Civil Procedure section 

415.20(b) was not made, which is sufficient to grant the motion.  

Additional Issue Not Addressed by the Parties 

The register of actions shows that Plaintiff filed a First Amended Complaint ("FAC") on September 12, 

2022, and that on January 20, 2023, Plaintiff filed two proofs of service, purporting to show service of 

the FAC on Chunfu Yu by subservice at two locations other than the Blackhawk property. This ruling 

addresses only the invalidity of the service of the summons and complaint on Chunfu Yu at the 

Blackhawk property in May 2021. The ruling makes no determination as to the validity of service of 

the FAC on Chunfu Yu reflected in the proofs of service filed by Plaintiff on January 20, 2023.  

Based on the timing of this ruling, and the issues raised in the motion, opposition and reply papers, 

the Court directs Plaintiff not to request entry of Chunfu Yu's default based on service of the FAC on 

him for a period of at least ten days following the hearing date on the current motion to allow Chunfu 

Yu time to either file a responsive pleading to the FAC or make a motion to quash service of the FAC 

before any default is taken.  
 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-01305 
CASE NAME:  LISA A MARTIN VS HEAVENLY CONSTRUCTION INC 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE CROSS-COMPLAINT  
FILED BY: GONZALEZ, ALBERTO ANDRADE 
*TENTATIVE RULING:* 
 
Continued to 04/05/23 per Stipulation. 
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12. 9:00 AM CASE NUMBER:  MSC21-01757 
CASE NAME:  MARSHA TILLER VS U.S. BANK 
 *HEARING ON MOTION IN RE:  TO QUASH SERVICE OF SUMMONS ON THE GROUNDS THE COURT 
LACKS JURISDICTION OVER DEFENDANT  
FILED BY: CHURCH OF GOD IN CHRIST INC A CORPORATION 
*TENTATIVE RULING:* 
 
Continued to 03/29/23 per request of the moving party. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-02065 
CASE NAME:  FIELDS VS WINCO FOODS, LLC 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: FIELDS, SHEILA 
*TENTATIVE RULING:* 
 
Denied without prejudice due to a failure to file a proof of service. 
 

 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-02107 
CASE NAME:  BLACK DIAMOND PAVER STONES AND LANDSCAPE VS SAKELL 
 *HEARING ON MOTION IN RE:  FOR ATTORNEYS' FEES & CONSTS, JUDGMENT, DISMISSAL OF LIEN 
FILED. 
*IN PERSON APPEARANCES ARE REQUIRED.  
FILED BY:  
*TENTATIVE RULING:* 
 
The court is inclined to grant the motion as to all fees and costs not specifically denied by the 
arbitrator. As the prevailing party, defendant is entitled to these fees.  
 
Plaintiff has not specifically challenged any of the fees and costs except to broadly assert that the 
arbitrator somehow denied them. The court cannot decipher exactly which fees and costs the 
arbitrator left for the court. Accordingly, counsel are to appear in person and attempt to work out 
which fees are to be awarded. If the parties cannot resolve it, the court will address the matter 
sometime during the morning. The court will also add any additional fees incurred by defense counsel 
in appearing for the hearing and previously attempting to work out the fees. 
 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-02565 
CASE NAME:  SENGENDO ET AL VS ELLIOTT 
 HEARING ON SUMMARY MOTION    
FILED BY: ELLIOTT, PAUL D. 
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*TENTATIVE RULING:* 
 
The Court continues the hearing on this matter to March 22, 2023 at 9:00 a.m. 
 

 

  

    

16. 9:00 AM CASE NUMBER:  MSC21-02585 
CASE NAME:  PIERCE JR VS JERRY FAYE MOORE-PIERCE 
 *HEARING ON MOTION IN RE:  FOR JUDGMENT ON THE PLEADINGS  
FILED BY: JERRY FAYE MOORE-PIERCE , TRUSTEE OF THE PIERCE FAMILY REVOCABLE TRUST 
*TENTATIVE RULING:* 
 
Continued to 03/22/23 per 02/23/23 Ex Parte Order. 
 

 

  

    

17. 9:00 AM CASE NUMBER:  MSC22-00235 
CASE NAME:  GRONET VS. NGUYEN 
 *HEARING ON MOTION IN RE:  FOR LEAVE OF COURT TO FILE CROSS-COMPLAINT  
FILED BY: NGUYEN, LONG 
*TENTATIVE RULING:* 
 
Continued to 03/22/23 per request of the moving party. 
 

 

  

    

18. 9:00 AM CASE NUMBER:  N22-1600 
CASE NAME:  PETITION OF: JANE YOON 
 *HEARING ON MOTION IN RE:  FOR RECONSIDERATION OF (OR IN THE ALTERNATIVE, SET ASIDE) 
RULING DENYING APPLICATION TO SELL DWELLING FILED BY JANE YOON  
FILED BY:  
*TENTATIVE RULING:* 
 
The motion is denied. Plaintiff has not identified any new law nor has she identified any new facts 
which did not exist at the time the court ruled on the motion. CCP 1008(a). Relief under CCP 473(b) is 
unavailing because the order denying the motion to sell was not a default judgment or a dismissal. 
The court denied the motion after fully considering the matter on the merits. Moreover, as the court 
stated previously, any claims for a violation of the UVTA should be pursued in a new action. 
 
 

 

  

    

19. 9:00 AM CASE NUMBER:  N22-2428 
CASE NAME:  PETITION OF: WORTHINGTON WOODS 
 HEARING ON PETITION IN RE:  DEFAULT JUDGMENT LIEN AND AUTHORIZATION FOR SALE FILED 
12/27/22 BY WORTHINGTON WOODS  
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FILED BY: WORTHINGTON WOODS 
*TENTATIVE RULING:* 
 
Petition denied without prejudice. Plaintiff is allegedly a company and therefore must be represented 
by counsel. In addition, the codes cited by plaintiff do not apply. For example, Civil Code 3072 sets 
forth a process where interested parties who oppose the sale are given notice. But supposedly no one 
opposes the sale. The court suggests plaintiff consult with the DMV and/or an attorney before 
proceeding further. 
 

 

  

 Courtroom Clerk's Session 

 
 

  

    

20. 1:30 PM CASE NUMBER:  MSC21-01635 
CASE NAME:  SCRAMSTAD VS LIBICKI 
 ISSUE CONFERENCE  IN PERSON APPEARANCES REQUIRED.  
FILED BY:  
*TENTATIVE RULING:* 
 
Parties to appear. 
 

 

  


